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[Title]

Joint and Several Guarantee Contract between a Representative of a Guarantor in possession of the Guarantor’s Seal and a Financial Institution, and the Establishment of Apparent Authority

[Deciding Court]

Third Petty Bench of the Supreme Court 

[Date of Decision]

20 April 1971

[Case No.]

Case No. 707 (o) of 1970

[Case Name]

Claim for Loan Payments

[Source]

Hanrei Jiho No. 628: 42
Hanrei Taimuzu No. 263: 208

Kinyu Homu Jijo No. 615: 34
Saiko Saibansho Saibanshu Minji No. 102: 513

[Party Names]

X 
Yonago Shinkin Bank (Plaintiff, Intermediate Appellant Final Appellant) 

Vs.

Y 
Iwao Watabe (Defendant, Intermediate Appellee, Final Appellee) 

[Summary of Facts]

On 28 February 1962, Credit Union X (Plaintiff, Intermediate Appellant, Final Appellant) entered into a contract for a quasi consumer loan with non-party A for a principal amount of 600,000 yen, with a daily interest of 3 sen and 3 rin (0.033 yen), daily damages for delay of 5 sen (0.05 yen), and a due date of 28 May 1962. At that time, A’s brother, non-party B, presented himself as a representative of Y (Defendant, Intermediate Appellee, Final Appellee), and jointly and severally guaranteed A’s obligation under the said contract for a quasi consumer loan. Subsequently, when the obligations under the quasi consumer loan were not paid even after the repayment due date, Credit Union X demanded performance of the obligation from Y as a joint and several guarantor, asserting that the relevant joint and several guarantee contract had been entered into by B, Y’s representative, and that even if B did not have authority to represent Y with regard to the guarantee, apparent authority would be applicable. In response, Y argued that Y did not grant B authority of representation, and that apparent authority was also not established.

The following findings of fact directly affecting the issue of the apparent authority are noteworthy. Around the date that the relevant contract for a quasi consumer loan was entered into, Y became B’s joint and several guarantor for B’s loan from National Life Finance Corporation, and at the time, Y entrusted Y’s seal (a registered seal) to B so that B could use it if revisions had to be made to the contract. Also, around December 1960, which was approximately one year and two months prior to the entering into of the relevant contract for a quasi consumer loan (the relevant contract for a quasi consumer loan was the renewal of a contract originally entered into on 4 February 1961, and therefore December 1960 was approximately two months prior to the commencement of the original contract), Y had jointly and severally guaranteed a loan in the amount of 400,000 yen that B obtained in A’s name from Credit Union X. At that time, Credit Union X directly confirmed with Y that Y intended to become the joint and several guarantee. Moreover, Y’s seal impression used for the joint and several guarantee contract for the obligation under the relevant quasi consumer loan was the same as the seal impression used for the joint and several guarantee of the loan obligation of 400,000 yen described above.

The courts at both first and second instances denied Credit Union X’s claim. With regard to the issue of apparent authority, the court at first instance (Tottori District Court decision, 29 March 1967, Kinyu Hanrei No. 263: 12) did not find that Y granted B authority of representation with respect to the joint and several guarantee in this case, and accordingly ruled that there were no grounds for the application of apparent authority in the first place. The lower court (Hiroshima High Court Matsue Branch decision, 22 April 1970, Kinyu Hanrei No. 263: 10) found Credit Union X negligent in not confirming Y’s intent directly with Y with respect to the relevant joint and several guarantee, and found no reasonable grounds for acknowledging B’s authority of representation. In response, Credit Union X filed a final appeal asserting that the decision of the lower court, which rendered that guarantor’s intent must be confirmed directly on each occasion, was a misinterpretation of Article 110 of the Civil Code.
[Summary of Decision]

Reversed and remanded to lower court

“Incidentally, precedents of this court have held that it is proper to interpret the giving of one’s seal to another with respect to a particular transaction, in the absence of special circumstances, as the granting of authority of representation (Supreme Court Second Petty Bench decision, 17 October 1969, Case No. 57 (o) of 1969, Hanrei Jiho No. 573: 56; see also Supreme Court decision, 4 August 1930, Horitsu Shinbun No. 3169: 16). According to “Facts 2” determined by the lower court, 
 that “Y entrusted his seal to B when Y became B’s joint and several guarantor for B’s loan from the National Life Finance Corporation”, Y did in fact give his seal to B in connection with revisions to that loan. Accordingly, in the absence of special circumstances, this should be interpreted to mean that Y granted authority of representation to B. On the other hand, according to the record, prior to the contract for a quasi consumer loan between Credit Union X and A in this case (see “Facts 1”), Y had jointly and severally guaranteed a loan in the amount of 400,000 yen that B borrowed in A’s name from Credit Union X in around December 1960 (see “Facts 3”). At that time, Credit Union X confirmed Y’s intent regarding the joint and several guarantee directly with Y, and we can assume that Credit Union X trusted A and loaned money to him. It follows that the difference in the name of the borrower is not relevant in the case. The events in “Facts 3” occurred only one year and two months, and two months, respectively, prior to the events in “Facts 1”. In “Facts 3”, Credit Union X confirmed Y’s intent of joint and several guarantee directly with Y and Y provided a proper joint and several guarantee. Y’s seal impression on the contract for Y’s joint and several guarantee for the quasi consumer loan or consumer loan in “Facts 1” was the same as the seal impressed on the joint and several guarantee contract for the loan in “Facts 3”, and therefore, the joint and several guarantee in “Facts 1” was also considered to have been properly given by Y. (The lower court determined that the seal impression under Y’s name on the contract for the joint and several guarantee in “Facts 1” was an impression of Y’s seal.) The loan principal amount jointly and severally guaranteed under “Facts 1” was 600,000 yen, whereas the principal guaranteed under “Facts 3” was 400,000 yen, and since the amounts subject to the respective joint and several guarantees were not significantly different, Credit Union X believed, in the case of “Facts 1”, that the loan had been lawfully jointly and severally guaranteed by Y’s representative, B. In the absence of special circumstances, Credit Union X had reasonable grounds for believing that the representative B had authority to enter into the joint and several guarantee contract on behalf of Y, even without confirming Y’s intent directly with Y and there was no negligence on the part of Credit Union X.”

[Keywords]
� Commentary typographical error corrected here. 
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